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IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI

ORIGINAL APPLICATION NO.1079 OF 2018

DISTRICT : NASHIK

Shri Dilip Motiram Atre. )
Age : 57 Yrs., Working as Driver, )
Rehabilitation Department, Office of )
Collector, District Nashik and residing at )
B-7, Bachat Pushpa Niwas Sthan, )

)

Gadkari Chowk, Nashik - 422 002, ...Applicant

Versus

1. The Government of Maharashtra.
Through Addl. Chief Secretary,
Revenue & Forest Department,
Mantralaya, Mumbai - 400 032.

Rl S

2. Collector, Nashik, )
District : Nashik. )

3. Divisional Commissioner. )
Nashik Division, District : Nashik. )...Respondents

Mr. M.D. Lonkar, Advocate for Applicant.
Mrs. A.B. Kololgi, Presenting Officer for Respondents.

CORAM : SHRI A.P. KURHEKAR, MEMBER-J

DATE ! 26.02.2021

JUDGMENT

1. The Applicant has invoked jurisdiction of this Tribunal under
Section 19 of the Administrative Tribunals Act, 1985 seeking direction
the Respondents to grant benefit of Time Bound Promotion

Scheme/Assured Career Progression Scheme taking into consideration
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his temporary service from 26.12.1990 to 07.03.1999 in terms of G.R.
dated 07.10.2016.

2. Shortly stated facts giving rise to this O.A. are as under :-

The Applicant was initially appointed by order dated 19.12.1990
on the post of Driver purely on temporary basis in view of order passed
by Respondent No.2 - Collector, Nashik. Thereafter, he was continued in
service with technical break of one day. The Respondent No.1 -
Government of Maharashtra by order dated 24th October, 2005 absorbed
the Applicant in regular service in terms of G.R. dated 08.03.1999
Thereafter, the proposal was sent to the Government to condone the
break in service and to treat his temporary service as his continuous
service, However, the Government by order dated 29t March, 2013
rejected the proposal sent by Collector, Nashik stating that Applicant’s
service was regularized strictly in terms of G.R. dated 08.03.1999 which
inter-alia specifically prohibits to treat previous service as a regular
service. The Applicant thus continued in service. Later, the Respondent
No.1 - Government of Maharashtra issued G.R. dated 07.10.2016 for
extending the benefit of previous service to certain categories of

employees. The Applicant has, therefore, approached this Tribunal to

07.03.1999,

3. Shri M.D. Lonkar, learned Advocate for the Applicant sought to
contend that since the Applicant fulfills all requisite conditions stipulated
in G.R. dated 08.03.1999, his services were regularized w.e.f.
08.03.1999, but he was not given the benefit of his earlier temporary
service period from 26.12.1990 to 07.03.1999. He further submits that
since by G.R. dated 07.10.2016 the Government had given the benefit of
TBP to certain employees by considering their previous service on the
same analogy, the Applicant is entitled to similar relief, According to

him, the issue of consideration of temporary service for grant of TBP
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benefit is no more res-integra in view of decision rendered by Hon’ble
High Court in Writ Petition No. 9051/2013 (State of Maharashtra Vs.
Meena A. Kuwalekar with connected Writ Petitions) decided on 28tt
April, 2016. In addition to it, he further referred to the decision
rendered by this Tribunal in 0.A.No.1090/2017 (Milind M. Sawant VS.
The Joint Director, Technical Education) decided on 19.11.2018.
He, therefore, made fervent plea that Applicant’s previous temporary
service needs to be considered for grant of benefit of TBP Scheme/ACPS

on completion of 12/24 years’ service.

4. Per contra, learned Presenting Officer resisted the Original
Application contending that initial service of the Applicant was purely
temporary and he was absorbed in terms of G.R. dated 08.03.1999 with
specific stipulation that he would not get any kind of benefit of of earlier
temporary period for any purpose, and therefore, cannot claim the
benefit of said period for benefit of Time Bound Promotion. She has
further pointed out that the Government by order dated 29.03.2013 had
already rejected the request of the Applicant to condone the break in
service which itself disentitled the Applicant for counting temporary

service for any kind of service benefits.

S. In view of the submission advanced at a bar, the question posed
for consideration is whether the Applicant’s temporary service from
26.12.1990 to 07.03.1999 can be counted for grant of Time Bound
Promotion/Assured Career Progression Scheme and in my considered

opinion, the answer is in negative for the reasons to follow.

6. Indisputably, initially the Applicant was appointed by order dated
19.12.1990 on the post of Driver purely on temporary basis. In this
behalf, contents of appointment order dated 19.12.1990 are material
which clearly reveals that one post of Driver was temporarily created for
Nashik-Trimbakeshwar Sinhastha Kumbh Mela and for that purpose
only the Applicant was appointed purely on temporary basis. There is a

specific condition in appointment order that it is purely temporary and it
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can be terminated at any point of time. Suffice to say, the Applicant was
temporarily appointed on the post, that too on the post which was
temporary for Nashik—Trimbakeshwar Sinhastha Kumbh Mela. As such,
it was not on substantively vacant post and this aspect is vital for the

decision.

7. True, later in terms of the policy decision taken by the Government
in terms of G.R. dated 08.03.1999, the Applicant was absorbed as one
time measure. [t appears that the decision was taken to absorb 3761
temporary appointees as a one time measure subject to following
conditions:-
2. ARRE g7IA FrasHzE, Brest s TR 7 Aariorer ) o R Samsed AIETATBA
Rrwsreer gizser Sl sz Biferer asor Hiserz e <31 Fed ARG BelcAT Rifder FswTehar
Resioreen gemrester Fretsmanet 3wg 9 FaHeAI-2ATef) Q1T STAA A 2 3oy It AT
FBrier daer sng a7, o BHAT- e Aar Pzl s B FAeT Siefen sifererea e
31) HalEr daHanr-a1 e Fremmgm Rifga dad e“)eff‘ﬂ/amfgmaaard?sfaaa ergadizrazs) qof
B I,

&) U3 3qcteE 3,
3) ﬁiaﬁifﬁwvzmarsﬂzmﬁgsnﬁ/ HHAICT ST T HEHIA Aeeeria /et TICTeT BRI 3Te? 32T,
§)  Paar-aid) darsiear gaga iRt Frofbie smrme Retiamarega ervene aref)

3) swenka Frada wreer s QTR B} S A

8. Thus, there is no denying that the Applicant was absorbed subject
to above mentioned stipulation / conditions and out of which the las;t
condition that earlier fortuitous service would not be considered for any
purpose is crucial. The Applicant has accepted these terms and
conditions without any demur. Admittedly, he did not challenge it at any
point of time. In other words, when the Applicant has accepted the
absorption knowing fully well that his temporary service would not be
counted or considered for any other purpose, now, he cannot be allowed
to turn around and to claim the benefit of the said temporary period.

The principle of estoppel is certainly attracted.
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9. Furthermore, admittedly before absorption, the Applicant was
continued in service with break. The perusal of record reveals that the
proposal was forwarded by the Collector, Nashik to Government for
necessary orders about condonation of break in service but the
Government by order dated 24.10.2005 rejected the proposal with clear
mention that temporary service prior to 08.03.1999 ¢ould be purely
fortuitous and cannot be condoned. Material to note that admittedly this
order dated 24.10.2005 rejecting the proposal for condonation of break

in service is not challenged by the Applicant and has attained finality.

10. Thus, it seems that in between two appointments, technical break
of one day was given to the Applicant during his period of temporary
appointment from 26.12.1990 to 07.03.1999. However, the fact remains
that even the earlier temporary service of Applicant was not continuous
one but it was with break, though one day technical break. Be that as it
may, the Government by order dated 24. 10.2005, rejected the request for
condonation of break in service and the said order has attained finality.
This being the position, what ultimately transpires that even earlier
temporary services of the Applicant was not continuous but the same
was with break. This aspect is again vital to not count the said period for

grant of Time Bound Promotion.

11.  Thus, the Applicant accepted the absorption order knowing that
his earlier temporary service could not be considered for any purpose
and also accepted the Government’s order dated 24.10.2005 rejecting the

proposal for condonation of break in service and remained contended.

12.  However, now this Original Application has been filed contending
that he is entitled for benefit of Time Bound Promotion by counting his
earlier temporary service in terms of G.R. dated 07.10.2016 issued by the
Government. Shri M. D. Lonkar, learned Counsel adverting to the said
G.R. sought to contend that on applying the principle of analogy of G.R.
dated 07.10.2016, the Applicant cannot be deprived of benefit flowing
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from his temporary service. I am afraid that this is not the correct

position.

13. Material to note that the benefit of G.R. dated 07.10.2016 was
extended to specific categories of employees within the purview of
M.P.S.C. for clerical and other cadre from the offices of State
Government, Bruhanmumbai and the employees whose services were
regularized in terms of G.R. dated 31.03.1999 issued by G.A.D. As such,
in respect of these candidates, the decision was taken to consider their
temporary services for grant of Time Bound Promotion benefit.
Obviously, the Applicant’s cadre does not fall in this category as obvious
from the conditions of G.R. which are as follows:-
“ eIzt farofer-
HBRTG &llebdal e HAdlcl AFETAIAT AR FFHITSAT AT NHDIT S
lerfaaaotler Haof adla e Haoria AZRTG, FieAaT 3N 3YeIPd IRGAR FFIA fagad seie=l
q EH Qe R fRfdel onde sikeneas! Reis 39.03.999¢ qda Aar krafia aac=
-2 Aar frafa sneareEn Raimgdld! agedl s@sla Aar, aRia AZRIEG &lepar 3t
G IRGAR FEYA AT AR JFHTZACT 215e AN BTN [oTdles Haatlct 3rerai et
el HAaatle Frgar Setcan BHAAT-ATH TRl ieAidic] Algec qeletdldt s dar
e PleTaes gglwictl/ Aol Jieaifa Qo et/ Jenfa Aot snearda aad] Flswee=n
gAITAIAIS 92 aufe e AddH aoen e e duena ard. aRa JatE sHar-aiega
Hafelet TR 3= ST qAd FeTAART =l HGFA NSAAANA ANRAA] BleTaeT
qRleeicdl/ Raicola smeanfdia qorcd arer/ Jena Jataola sneardia god] Alraar aFeT/gHeT ensl

14. Whereas, in the present case, the Applicant was absorbed in terms
of G.R. dated 08.03.1999 as onetime measure. Thus, in other words, it
was the case of back door entry, and therefore, with specific condition
that their earlier services would not be counted for any purpose, they
were absorbed as onetime measure. This being the position, G.R. dated

07.10.2016 have no application to the present Original Application.

15. Now, it comes to the decision in Meena A. Kuwalekar’s case in
W.P. No.9051/2013 (cited supra). In that W.P. the issue before the
Hon’ble High Court was whether the period of 12 years or 24 years
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services prescribed as prerequisite for availing benefit of Time Bound
Promotion or Assured Career Progression Scheme is to be reckoned from
the date of initial appointment of a Government servant or from
01.12.1994 from which their services were regularized in terms of G.R.
dated 01.12.1994. The perusal of judgment reveals that in that case,
the services of a Government servant even from the date of initial
appointment has been taken into consideration for ‘various service
benefits including increment, leave, transfer, opening of GPF account,
opening of Service Book, Pension, etc. In that matter, the services of a
Government servants were regularised since temporary arrangement was
made by appointment of candidates sponsored by Employment Exchange
or similar agencies. It is in that context, the Hon’ble High Court held
that since the services of such Government servants right from their
initial appointment has been taken into consideration by the State
Government practically for all purposes including pension except
seniority, the benefit of earlier temporary service was granted for
counting the same for grant of Time Bound Promotion. In other words,
in fact situation that the decision was rendered which clearly
distinguishes the facts in the present matter. In present case, the
Applicant was temporarily appointed on temporary post created for
Nashik-Trimbakeshwar Sinhastha Kumbh Mela and not on substantive
or clear vacant post. Apart, the Applicant was given break in service
and the proposal for condonation for break in service was turned down
by the Government. He was not given any other service benefits alike
petitioners in W.P. No0.9051 /2013. The Applicant’s service was
regularized as one time measure amongst other whose appointments
were by way of back door entry. Suffice to say, the cyiecision in W.P.

N0.9051/2013 is of no assistance to the Applicant.

16. In so far as the decision rendered by this Tribunal in O.A.
No.1090/2017 in Milind M Sawant’s case, decided on 19.11.2018
(cited supra) is concerned, the appointment was on the post of
Laboratory Assistant which was made on the basis of recommendation

by Employment Exchange. Later, their services were discontinued which
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was challenged in Labor Court and in terms of the decision of Labor
Court, they were reinstated in service. They were regularsied w.e.f.
01.09.1999. It is in that context, their earlier period of service was
ordered to be counted for grant of benefit of Time Bound Promotion. As
such, in fact situation that Original Application was allowed. Whereas,
in the present case, the Applicant was appointed temporarily as Driver
on the post which itself was temporary and besides there was break in
service. Therefore, the decision rendered in 0.A.N0.1090/2017 is of no
help to the Applicant.

17.  Needless to mention that for grant of benefit of Time Bound
Promotion / Assured Career Progression Scheme, prerequisite is
continuous regular service on the post for 12 years. Whereas, the
Applicant’s case cannot be equated with that of regular employee in so
far his initial period of appointment from 26.12.1990 to 07.03.1999 is

concerned.

18.  The totality of the aforesaid discussion leads me to sum up that
the Applicant is not entitled to count his temporary service for the
purpose of Time Bound Promotion and Original Application is devoid of
merit. Hence the following order:-

ORDER

Original Application is dismissed with no order as to costs.

Sd/-

(A.P. KURHEKAR|
Member-J

Place : Mumbai
Date : 26.02.2021
Dictation taken by : V.S. Mane
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